
Exemp  on via compliance programmesExemp  on via compliance programmes

The Spanish Criminal Code (ar  cle 31 bis) esta-
blishes that companies may be criminally liable 
for certain off ences commi  ed by their emplo-
yees or managers. However, it also provides 
that such liability can be avoided or mi  gated 
if the company has an adequate compliance 
programme in force.

To this end, compliance programmes must 
meet certain requirements: clearly iden  fy the 
ac  vi  es in which crimes can be commi  ed 
(risk map); set out the necessary protocols and 
procedures to mi  gate these risks, and inform 
and train its personnel; enforce the repor  ng of 
poten  al risks and breaches through so-called 
“whistle-blower channels”; fund the compliance 
programme as necessary; and set out a disci-
plinary system to sanc  on non-compliance 
with the programme. The company must also 
have an independent, autonomous supervi-
sing body (compliance offi  cer). The compliance 
programme is a “living” element, which must be 
reviewed from  me to  me.

New situa  ons that must be an  cipated in New situa  ons that must be an  cipated in 
compliance programmescompliance programmes

Organic Law no. 10/2022 classifi es as an off ence 
to infl ict a degrading treatment on another 
person, seriously undermining their moral inte-
grity, as well as to repeatedly conduct hos  le 
or humilia  ng acts which, despite not cons  tu-
 ng a degrading treatment, cons  tute serious 

harassment in the context of any employment 
rela  onship (whether with a public or private 

employer), while taking advantage of hierar-
chical superiority. The law also classifi es as an 
off ence to favours of a sexual nature in the 
context of an employment or service provi-
sion, or similar, if this causes an objec  vely and 
seriously in  mida  ng, hos  le or humilia  ng 
situa  on to the vic  m. 

Up un  l now, when faced with this kind of situa-
 ons, the company could be declared vicariously 

liable for possible moral damages and compen-
sa  on. From now on, the company may also 
be criminally sanc  oned with a fi ne and other 
addi  onal penal  es, such as loss of the right to 
subsidies, disqualifi ca  on from contrac  ng with 
the public sector, among others, or even disso-
lu  on.

Therefore, it is recommendable to revise and 
update compliance programmes and all related 
documents so as to include these new scenarios 
in which companies can be criminally liable. In 
par  cular, it is convenient to update risk maps, 
have preven  on plans and ac  ons protocols 
in force as regards these crimes, and conduct 
awareness training within the companies.

Updates in compliance programmesUpdates in compliance programmes

Organic Law no. 10/2022, of 6 September, on the comprehensive guarantees of sexual freedom 
broadens the scope of situa  ons in which companies can be criminally liable
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