
BackgroundBackground

A Russian ci  zen suff ering from a rare form of 
leukaemia was receiving medical care in the 
Netherlands. The treatment consisted in the 
administra  on of medical cannabis for pain 
relief. The use of medical cannabis is not allowed 
in Russia. 

A  er applying for asylum in the Netherlands 
and being rejected several  mes, he was orde-
red to return to Russia in 2020. He appealed to 
the Court of First Instance in The Hague. In his 
appeal, he requested that he be granted a resi-
dence permit or at least that his expulsion be 
postponed, arguing that the cannabis treatment 
was so essen  al to him that he would not be 
able to lead a dignifi ed life if it were discon  -
nued. The Court of First Instance in The Hague 
agreed to refer the case to the Court of Jus  ce 
(CJEU) for a ruling on whether EU law precludes 
the issuing of an expulsion decision or removal 
order against a third-country na  onal in such 
circumstances.

The CJEU rulingThe CJEU ruling

The CJEU, drawing on its own case-law and 
that of the European Court of Human Rights, 
held that EU law precludes Member States 
from expelling from their territory, in certain 
cases, third-country na  onals who are suff ering 
from a serious illness despite being illegally 
resident. According to the CJEU, expulsion in 
these circumstances is unlawful if there are 
serious and well-founded reasons to believe 
that it would expose the ci  zen to a real risk 
of a serious, rapid and irreversible increase of 
the pain caused by the illness. According to 

the ruling, this may be the case if the pa  ent 
does not have access to adequate care in the 
des  na  on country.

In par  cular, the CJEU states that, in such 
cases, an expulsion or return decision would be 
contrary to Ar  cle 3 of the European Conven-
 on on Human Rights (ECHR) and Ar  cle 4 of the 

Charter of Fundamental Rights of the EU (Char-
ter), which prohibit torture, inhuman or degra-
ding treatment or punishment. The Court also 
states that the threshold of severity should not 
be interpreted strictly, but should take account 
of the fact that an increase in the pain or aggra-
va  on of an illness may be gradual and that a 
certain period of  me may be necessary before 
it becomes signifi cant or permanent. 

Key ideasKey ideas

Beyond the CJEU’s interpreta  on of EU law 
on immigra  on, this judgment is yet another 
case where access to treatment or a medicine 
is linked to pa  ents’ fundamental rights. The 
judgment recognises that an administra  ve 
decision - in this case, the expulsion or return 
of a pa  ent to another country, which prevents 
the con  nua  on of medical treatment - may 
aff ect the fundamental rights of the pa  ent if 
it prevents access to a medicinal product and 
thereby aggravates the pa  ent’s illness. 

In Spain, there is already case law indica  ng that 
preven  ng access to duly prescribed treatments 
may violate pa  ents’ fundamental rights such as 
the right to equality (art. 14 of the Spanish Cons-
 tu  on) or the right to life and physical integrity 

(art. 15 of the Spanish Cons  tu  on). 
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