
Last May, the Court of Jus  ce of the European 
Union (CJEU) delivered a judgment in case 
C-141/22, which arose from a preliminary refe-
rence by the Bezirksgericht Gratz (Austria). The 
judgment concerns the defi ni  on of “novel 
food” in Regula  on 2015/2283 on novel foods 
(Novel Foods Regula  on). Novel foods are 
increasingly present in our diet. This is evidenced 
by the fact that many food supplements contain 
novel foods, such as CBD or other cannabinoids 
applied to food.

A novel food is defi ned as any food that was not 
used for human consump  on to a signifi cant 
degree within the EU before 15 May 1997, the 
date on which the Novel Foods Regula  on came 
into force. In the case of novel foods consis  ng 
of plants or their parts, they will not be conside-
red as novel food if (i) the food has a “history of 
safe food use within the Union” and (ii) the food 
has been obtained by tradi  onal propaga  ng 
prac  ces (defi ned as those in use in the Union 
before May 1997) or, if obtained by non-tradi-
 onal propaga  ng prac  ces, where those prac-
 ces do not result in signifi cant changes in the 

structure or composi  on of the food aff ec  ng 
its nutri  onal value, metabolism or level of 
undesirable substances.

Background

The ques  on referred for a preliminary ruling 
arose out of a dispute between two compe  ng 
companies which distribute food supplements. 
One of them brought an ac  on against the other 
claiming that one of its products was a “novel 
food” which had not been authorised, contrary 
to the requirements of the legisla  on on novel 

foods. The product in ques  on was sprouted 
buckwheat four with a high content of spermi-
dine, a product derived from plants.

What does this new judgment bring to the 
table?

The CJEU examines whether excep  ons apply 
for foods derived from plants, specifi cally for 
buckwheat with a high spermidine content, to 
qualify as novel foods.

Regarding the fi rst excep  on, the CJEU notes 
that the Novel Foods Regula  on does not 
contain a defi ni  on of the concept of “safe food 
use within the Union”. However, the Regula  on 
does defi ne the concept of “history of safe food 
use in a third country”. On this basis, the CJEU 
states that this defi ni  on can be transposed, 
and that a “safe food use within the Union” will 
exist if the safety of the food has been confi r-
med with “composi  onal data and from expe-
rience of con  nued use for at least 25 years in 
the customary diet of a signifi cant number of 
people in at least one country of the European 
Union”. With regard to the second excep  on, 
the CJEU refers the assessment of propaga  ng 
prac  ces to the na  onal authority.

In a context where the number of novel foods is 
increasing, this new ruling is very welcome as it 
not only contributes to a uniform interpreta  on 
of the Novel Food Regula  on between the diff e-
rent Member States, but also shows that our 
system is becoming more mature and coherent.
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