
IntroducƟ onIntroducƟ on

PharmaceuƟ cal sector’s collaboraƟ on is crucial 
for advancing and promoƟ ng clinical research, 
as well as other acƟ viƟ es contribuƟ ng to the 
benefi t of the health sector and paƟ ents. This 
includes aspects like training, educaƟ on, and 
the provision of healthcare services. Typica-
lly, healthcare (such as hospitals, foundaƟ ons, 
universiƟ es and other academic bodies and 
scienƟ fi c socieƟ es) and paƟ ent organisaƟ ons 
serve these public interest purposes. In recent 
years, the legislator has sought to promote this 
collaboraƟ on by off ering tax incenƟ ves. These 
incenƟ ves are not only for the enƟ Ɵ es benefi -
Ɵ ng from these collaboraƟ ons, but also for all 
those who, on a not-for-profi t basis, collaborate 
fi nancially in achieving these purposes.

These incenƟ ves are established in what is 
commonly known as the “Patronage Law” (Law 
49/2002). Since this Law was passed more than 
20 years ago, numerous aƩ empts have been 
made to improve the patronage regime, with 
the aim of encouraging these acƟ viƟ es.

Following an arduous negoƟ aƟ on and a closely 
divided vote (172 votes in favour and 171 
against), on 10 January, the Congress validated 
Royal Decree-Law 6/2023, known as the 
“omnibus decree”, which inter alia amends the 
Patronage Law.

Below we analyse the key modifi caƟ ons introdu-
ced by the amendment, focusing on the aspects 
we deem of interest to stakeholders in the phar-

maceuƟ cal sector. We also take this opportunity 
to clear up any confusion surrounding the terms 
of “donaƟ on”, “sponsorship” and “collabora-
Ɵ on”. In our experience, these concepts can 
someƟ mes be misunderstood.

Forms of patronageForms of patronage

The diff erent forms of patronage include what 
Law 49/2002 refers to as “donaƟ ons” (art. 16) 
and “business collaboraƟ on agreements for 
public interest acƟ viƟ es” (art. 25). 

A donaƟ on is an act of liberality whereby the 
donor disposes gratuitously of something in 
favour to another, who accepts it, without any 
consideraƟ on or compensaƟ on being received 
in exchange therefor. For the donor, the dona-
Ɵ on is a non-deducƟ ble expense. However, the 
donor is enƟ tled to a corporate tax deducƟ on 
when the benefi ciary has availed itself of the 
special tax scheme of the Patronage Law. The 
donaƟ on must be jusƟ fi ed by means of a cerƟ -
fi cate issued by the benefi ciary. In turn, for 
the benefi ciary enƟ ty, the donaƟ on is exempt 
income for corporate income tax purposes. VAT 
does not have to be paid because the donaƟ on 
is not subject to said tax.

A business collaboraƟ on agreement for 
public interest acƟ viƟ es is one whereby the 
benefi ciary enƟ ty, in exchange for fi nancial 
support for the performance of its acƟ viƟ es of 
public interest, commits to formally publicize 
the collaboraƟ ng enƟ ty parƟ cipaƟ on in wriƟ ng. 
In terms of taxaƟ on, the contribuƟ on made by 
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the collaborator is a deducƟ ble expense in its 
corporate tax. In pracƟ ce, the agreement in 
wriƟ ng, together with the document proving 
the transfer of the funds to the benefi ciary 
enƟ ty, is suffi  cient to jusƟ fy the deducƟ on of 
the expense. For the benefi ciary enƟ ty it is 
also exempt income. On the other hand, the 
Patronage Law specifi es that adverƟ sing the 
collaboraƟ ng enƟ ty’s parƟ cipaƟ on does not in 
any case consƟ tute a service provision and is 
therefore not subject to VAT. 

Occasionally, these business collaboraƟ on agree-
ments under Patronage Law are oŌ en confused 
with sponsorship contracts. Sponsorships are 
regulated in arƟ cle 22 of Law 34/1988, on Gene-
ral AdverƟ sing. The laƩ er defi nes sponsorships 
as “an agreement by which the sponsored party, 
in exchange for fi nancial support for the perfor-
mance of its acƟ vity (...) commits to collaborate 
in the sponsor’s adverƟ sing”. The key diff erence 
with collaboraƟ on agreements lies in the impor-
tance given to the promoƟ on of the collabora-
Ɵ ng enƟ ty’s parƟ cipaƟ on. In A sponsorship, the 
adverƟ sing objecƟ ves of the sponsor are more 
prominent, whereas in collaboraƟ on agree-
ments the primary focus is on direcƟ ng the fi nan-
cial support towards achieving the purposes of 
the benefi ciary enƟ ty. AdverƟ sing expenses are 
deducƟ ble for the person incurring them and, as 
there is consideraƟ on, it is subject to VAT. The 
benefi ciary enƟ ty must issue the corresponding 
invoice. The contribuƟ on received by the benefi -
ciary enƟ ty is exempt income.

It could also happen that, in addiƟ on to promo-
Ɵ ng the collaboraƟ on, the benefi ciary enƟ ty 
provides other types of services to the collabo-
raƟ ng enƟ ty (e.g., scienƟ fi c advice, the prepa-
raƟ on of reports or similar acƟ viƟ es). In these 
cases, regardless of the name given to the agree-
ment by the parƟ es, the provision of such servi-
ces would be subject to VAT and the benefi ciary 
enƟ ty would have to issue an invoice.

Finally, it should be recalled that Farmaindus-
tria’s Code of Good PracƟ ce regulates the afore-
menƟ oned forms of patronage under the same 
umbrella: “DonaƟ ons and Grants” (Art. 15). 
According to the Code, they are only permiƩ ed 
if (i) they are conducted for the purpose of colla-
boraƟ ng with healthcare, research, teaching/
training or social or humanitarian care; (ii) they 
are formalized in wriƟ ng; and (iii) they do not 
consƟ tute an inducement to recommend, pres-
cribe, purchase, supply, sale or administer medi-
cines.

Key developmentsKey developments

In donaƟ ons, the donor may make contribuƟ ons 
in cash or in kind, either of goods or rights. The 
amendment clarifi es that the assignment of use 
of movable or immovable property (also known 
as “bailment”), for a specifi c period of Ɵ me, 
without consideraƟ on, enƟ tles to relief.

As indicated above, in donaƟ ons the donor does 
not receive any consideraƟ on. Another deve-
lopment is that, excepƟ onally, the donor may 
receive goods or services delivered or provided 
by the donee or benefi ciary provided these are 
of symbolic nature. These are considered to be 
of a symbolic nature when the value of such 
goods/services does not represent more than 
15% of the value of the donaƟ on and does not 
exceed the amount of 25,000 euros.

With regard to the tax incenƟ ves, for the donor, 
the relief percentage applicable to the corpo-
rate income tax liability is increased from 35 % 
to 40 %. In these cases of loyalty of donaƟ ons, 
the relief increases from 40% to 50%. A “loyalty 
donaƟ on” refers to a charitable contribuƟ on 
made by a donor to the same enƟ ty consistently 
over the two immediately preceding tax periods, 
provided that the amount of the donaƟ on in the 
same year and in the previous year is equal to or 
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greater, in each of them, than that of the imme-
diately preceding year.

With regard to business collaboraƟ on agree-
ments, it is now specifi ed that fi nancial aid may 
be in cash or in kind, or may also consist of the 
provision of services that are usually carried out 
by the collaboraƟ ng enƟ ty. The amendment 
also incorporates new features in relaƟ on to 
the publicity of the collaboraƟ on. UnƟ l now, this 
publicity was carried out by the benefi ciary only. 
Now, it can be carried out either by the benefi -
ciary or by the collaboraƟ ng enƟ ty. 

Finally, in the case of both donaƟ ons and busi-
ness collaboraƟ on agreements, the Patronage 
Law requires that benefi ciary enƟ Ɵ es must 
earmark at least 70 % of certain income and 
revenues for public interest purposes. It is now 
added that that the earmarking may be direct or 
indirect.

With the approval of Royal Decree-Law 6/2023, 
all these measures are in force as of 1 January 
2024.
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