
BackgroundBackground

This landmark CJEU judgment concludes that the 
general and absolute ban on the adverƟ sing of 
pharmacies and their acƟ viƟ es, as established in 
ArƟ cle 94a of Poland’s PharmaceuƟ cal Law, infrin-
ges EU law.

The case originated from proceedings brought by 
the European Commission, arguing that the Polish 
law breached ArƟ cle 8 of DirecƟ ve 2000/31/EC on 
electronic commerce and ArƟ cles 49 and 56 of the 
Treaty on the FuncƟ oning of the European Union 
(TFEU), which guarantee freedom of establishment 
and the free provision of services.

AdverƟ sing of regulated professionsAdverƟ sing of regulated professions

In EU law, the ability of regulated professionals 
(such as pharmacists or lawyers) to promote their 
services has long been debated.

On the one hand, the CJEU has held that ArƟ cle 8 
of DirecƟ ve 2000/31/EC aims to ensure that “all” 
members of a regulated profession may use infor-
maƟ on society services to promote their professio-
nal acƟ viƟ es. At the same Ɵ me, it has acknowledged 
that these commercial communicaƟ ons may be 
subject to compliance with applicable professional 
rules (e.g. professional secrecy or loyalty towards 
clients and colleagues). 

However, according to the CJEU, the eff ecƟ veness 
of ArƟ cle 8 would be undermined if professio-
nal rules could impose a blanket ban on all online 

adverƟ sing by regulated professionals. The Court 
has stated that, while such professional rules can 
defi ne the content and format of commercial 
communicaƟ ons referred to in ArƟ cle 8(1) of that 
DirecƟ ve, they cannot impose a general and abso-
lute prohibiƟ on of such communicaƟ ons.

In light of this case law, Poland argued that its 
legislaƟ on did not impose a general and absolute 
prohibiƟ on on the promoƟ on of the professional 
services of pharmacists because it did not aff ect 
“all” of them, but only those working in a phar-
macy. Pharmacists working in universiƟ es, hospi-
tals or pharmaceuƟ cal companies, were able to 
promote their services.

However, the CJEU rejects this argument, noƟ ng 
that around 70% of pharmacists in Poland work 
in pharmacies or retail outlets; that the Polish law 
banned pharmacies from adverƟ sing online sales; 
and that only basic informaƟ on, such as locaƟ on 
and opening hours, was allowed to be adverƟ sed. 
Given these facts, the Court ruled that the Polish 
legislaƟ on was incompaƟ ble with EU law.

AdverƟ sing and protecƟ on of public AdverƟ sing and protecƟ on of public 
interestsinterests

With regard to the possible impact on the princi-
ples of freedom of establishment (ArƟ cle 49 TFEU) 
and freedom to provide services (ArƟ cle 56 TFEU), 
Poland acknowledged that its legislaƟ on could 
consƟ tute a restricƟ on, but argued that this was 
jusƟ fi ed by an overriding reason of public interest 
- namely, the aim of reducing overconsumpƟ on of 
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medicinal products and preserving the professional 
independence of pharmacists.

The CJEU recalled that, under seƩ led case law, any 
restricƟ on on freedom of establishment or services 
must be jusƟ fi ed by an overriding reason of public 
interest and must be proporƟ onate. 

AŌ er reviewing Poland’s arguments, the Court 
found these condiƟ ons were not met.

Regarding the aim of curbing overconsumpƟ on of 
medicinal products, the CJEU considers that Poland 
failed to demonstrate how allowing pharmacies 
to adverƟ se would lead to overuse of medicaƟ on. 
The CJEU also notes that Poland had not demons-
trated that its law had succeeded in reducing the 
consumpƟ on of medicinal products. Furthermore, 
it considers that adverƟ sing might simply shiŌ  
market share between pharmacies, without increa-
sing overall use.

In addiƟ on, the Court emphasises that non-pres-
cripƟ on medicinal products in Poland are also sold 
outside pharmacies - in shops, supermarkets, news-
stands or service staƟ ons - without any equivalent 
adverƟ sing ban. Therefore, the CJEU concludes 
that prohibiƟ ng adverƟ sing by pharmacies is not 
an eff ecƟ ve measure to curb overconsumpƟ on 
of medicinal products. On the contrary, adverƟ -
sing could benefi t consumers by allowing them to 
compare prices or discover addiƟ onal services off e-
red by diff erent pharmacies. 

Regarding pharmacists’ professional independence, 
Poland claimed the ban protected pharmacists 
from commercial pressure by pharmacy owners to 
increase sales. The Court dismisses this argument, 
fi nding that such protecƟ on could be achieved 
through less restricƟ ve means - such as regulaƟ ng 
the content of adverƟ sements.

Conclusion Conclusion 

This CJEU judgment reaffi  rms that the protecƟ on of 
public health - through the promoƟ on of the raƟ o-
nal use of medicinal products - and the preservaƟ on 
of professional independence cannot be invoked in 
a general manner to jusƟ fy disproporƟ onate restric-
Ɵ ons on the freedoms guaranteed by EU law.

Member States must have objecƟ ve, evidence-ba-
sed and suffi  ciently substanƟ al reasons to jusƟ fy 
any restricƟ on of the freedom of establishment or 
to provide services. Therefore, before introducing 
absolute prohibiƟ ons that may compromise these 
freedoms - as is the case with the general ban on 
pharmacy adverƟ sing - a rigorous analysis must be 
carried out to determine whether the proposed 
measure eff ecƟ vely and proporƟ onately contribu-
tes to the protecƟ on of public health.

Possible impact in SpainPossible impact in Spain

This judgment may have an impact on regional 
pharmaceuƟ cal regulaƟ ons in Spain, as some Auto-
nomous Regions have similar bans on pharmacy 
adverƟ sing.

In light of this recent CJEU judgment, it is worth 
noƟ ng the Spanish ConsƟ tuƟ onal Court’s Order 
13/2018 of 7 February, which addressed the cons-
Ɵ tuƟ onality of ArƟ cle 30 of the former pharmacy 
law in Madrid. That provision prohibited pharmacy 
adverƟ sing. The issue raised was the right of heal-
thcare professionals to promote their services, as 
recognised in ArƟ cle 44 of Law 44/2003 on the 
regulaƟ on of healthcare professions.

Although the Spanish court found no confl ict 
between the two laws at the Ɵ me, the CJEU has 
now idenƟ fi ed a clear confl ict between professio-
nals’ rights to adverƟ se their services (as guaran-
teed by ArƟ cle 8 of DirecƟ ve 2000/31/EC) and the 
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Polish ban on pharmacy adverƟ sing. This could pave 
the way for regulatory changes in regions like Gali-
cia, Murcia, or the Canary Islands, where similar 
bans exist.

It will be important to monitor how Spain’s Auto-
nomous Regions respond to this development, 
especially given how broad the concept of “promo-
Ɵ on” can be. For example, in another recent CJEU 
judgment (27 February 2025, DocMorris, C-517/23), 
the CJEU ruled that a markeƟ ng campaign off ering 
immediate rewards (like discounts or vouchers) for 
presenƟ ng prescripƟ ons at an online pharmacy 
did not consƟ tute medicinal product adverƟ sing. 
Instead, it was deemed pharmacy adverƟ sing, as 
its purpose was to infl uence consumers’ choice of 
pharmacy.
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